
318 Fbeilioh v. Tuckeb.

68,Court',Supreme Term,Appellate July, [Vol.1910.

Charles v.Freilich, Tucker,BessieAppellant,
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— ——Compensation Agreements compensation generalBrokers Inas to
agreement.■—Construction of

By realagreement prop-an and ofbetween a broker the owner
effectingerty the forthat broker have a commission of $350shall

that, prop-exchange the of the otherproperties,an of but ownerif
consideration, total com-erty thepayrefuses to take title and the

to thepursuantmission a refusalonly,is to be to take title$100
is intendedexchange propertiesterms the for the of theof contract

ismaking agreement unablenot refusal the theand a because owner
carryto out the contract.

Appeal thein favor offrom aby plaintiff judgmentthe
ofcityofCourt therendered in the Municipaldefendant,
aafterManhattan,ofNew second district, boroughYork,

trial before count without a jury.the

for appellant.Benjamin Koenigsberg,

for respondent.Samuel Fine,

$250recover allegedPer Curiam. sued toThe plaintiff
certainoffor the saleaffectingdue asto he commissions

wasThe defensedefendant.byreal owned theproperty
if pur-thenot to he paidwasclaimedthat the commission

theand thatsoldto the propertytake titlechaser refused to
de-Theadmitted.The facts wereso refused.purchaser

real propertycertainto sellplaintiffthefendant employed
aThe procuredplaintiffcertain terms.hv her uponowned

theuponpropertytheto purchasewho contractedparty
close,totitlethetime forAt setterms. thedefendant’s
termsto theaccordingperformancethe tenderedpurchaser

not perform,couldThe defendantof sale.of the contract
tosubject onlyconveyto the propertyshe agreedbecause
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therein facttwo whereasmortgages, $33,000,aggregating
theuponof $35,000were three liensmortgages constituting

the prop-title toproperty. The declined to takepurchaser
mortgagebecause of the of additionalerty, existence this

for which the contract.$2,000, bywas not contemplated
At sellthe time tothe defendant theemployed plaintiff

the sheproperty, agree-to him and thatagreed pay $350;
ment in follow-was set forth whicha of thememorandum,
ing is a copy:

“In ofconsideration of exchangeabout thebringing
property Ho. 149 639and Ho.Street,Ridge Manhattan,
Shepherd IAve, CharlesBrooklyn, hereby agree payto
Freilieh, the broker in threesaid transaction, the sum of

andhundred fifty in manner;the($350) followingdollars
one hundred dollars ofupon this and the balance twodate,
hundred and onfifty dollars the of the titleupon closing
December 27th 1909. In the event of Shep-of owner the
herd Avenue house to take and therefusing title to pay
consideration, it agreedis that the total commission to be
in full the one hundred dollars under-received. It being
stood and acknowledged that these the thesewere terms
premises were .offered for sale to said T.broker. Dated H.
December 2nd, 1909.

Tucker.Bessie“(Signed)

“For value received I to andhereby the aboveagree
ofacknowledge onereceipt hundred dollars. ($100.)

“ H. T. Dec. 2ndDated, 1909.
Charles Fbeilich.”“(Signed)

The plaintiff $100received the time this agreementat
was signed. He now $250.claims The con-respondent
tends that he is not entitled $250to the additional under
the contract of because theemployment, refusedpurchaser
to take title to the property.

The agreement of theemployment contemplated that
broker should receive of in ofonly $100the sum the event

“the purchaser’s to take and torefusing title the con-pay
sideration” in accordance with terms of contractthe the
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■ contrary,On thedid refuse.of not sosale. The purchaser
within accordancecontracttendered of thehe performance

termswithin accordanceterms, performits hut declined to
performtofailedto its The defendantcontrary provisions.

notcouldsheher of that failurepart contract; bythe but
factsunder thecommission,the fordefeat claimplaintiff’s

that the plaintiff’sof this insistcase. The defendant cannot
to theright purchaser’scommissions was dependent upon

tonot preparedwastitle to the because shetaking property,
heone wasandthe title theconvey conveyshe toagreed

The became en-yeadv and plaintiffable to take.willing,
thewhen pur-$250titled to the additional commissions

sale,of andof contractchaser tendered theperformance
her default to defeatthe defendant ownmay rely uponnot

plaintiff’s'claim.the

Guy JJ.Present: andSeabury, Bijur,

toJudgment-reversed and a new trial with costsordered,
appellant to abide the event.

ElectricThev. NassauRespondent,Block,Samuel
Railroad Company, Appellant.

Court, Term, 1910.)(Supreme July,Appellate

— —battery liabilityAssault and Civil What constitutes assault.
— ——Carriage passengers transportation InofCarriers Contract for

—general depending paymentContract on of fare.
——-Municipal Municipalcourts Court.Jurisdiction

railwayA a street an assaultagainst companycause of action for
paidby railway uponthe of a car one who has notconductor street

offorpassengerMs fare and become a is not an action the breach
assault; Municipala carriageof is an and Courtcontract' but for the

jurisdiction ofcity York no such an action.the of Hewof has

Appeal in thefrom favor ofthe- aby judgmentdefendant
offof thein the Court cityrenderedplaintiff, Municipal


