318 Fremwion v. TUCKER.

Supreme Court, Appellate Term, July, 1910. [Vol. 68,

Crmarrms Freruicm, Appellant, v. Bmssie Tucoxer,
Respondent.

(Supreme Court, Appellate Term, July, 1910.)

Brokers — Compensation — Agreements as to compensation—In general
— Construction of agreement.

By an agreement between a broker and the owner of real prop-
erty that the broker shall have a commission of $350 for effecting
an exchange of properties, but that, if the owner of the other prop-
erty refuses to take title and pay the consideration, the total com-
mission is to be $100 only, a refusal to take title pursuant to the
terms of the contract for the exchange of the properties is intended
and not a refusal because the owner making the agreement is unable
to carry out the contract.

Arprar by the plaintiff from a judgment in favor of the
defendant, rendered in the Municipal Court of the city of
New York, second distriet, borough of Manhattan, after a
trial before the court without a jury.

Benjamin Koenigsberg, for appellant,
Samuel Fine, for respondent.

Per Curiam. The plaintiff sued to recover $250 alleged
to be due as commissions for affecting the sale of certain
real property owned by the defendant. The defense was
that the commission claimed was not to be paid if the pur-
. chaser refused to take title to the property sold and that the
purchaser so refused. The facts were admitted. The de-
fendant employed the plaintiff to sell certain real property
owned by her upon certain terms. The plaintiff procured a
party who contracted to purchase the property upon the
defendant’s terms. At the time set for the title to close,
the purchaser tendered performance according to the terms
of the contract of sale. The defendant could not perform,
because she agreed to convey the property subject only to
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two mortgages, aggregating $33,000, whereas in fact there
were three mortgages constituting liens of $35,000 upon the
property. The purchaser declined to take title to the prop-
erty, because of the existence of this additional mortgage
for $2,000, which was not contemplated by the contract.

At the time the defendant employed the plaintiff to sell
the property, she agreed to pay him $350; and that agree-
ment was set forth in a memorandum, of which the follow-
ing is a copy: _

“In consideration of bringing about the exchange of
property No. 149 Ridge Street, Manhattan, and No. 639
Shepherd Ave, Brooklyn, I hereby agree to pay Charles
Freilich, the broker in said transa.ction, the sum of three
hundled and fifty ($350) dollars in the following manner;
one hundred dollars upon this date, and the balance of two
hundred and fifty dollars upon the closing of the title om
December 27th 1909. In the event of owner of the Shep-
herd Avenue house refusing to take title and to pay the
consideration, it is agreed that the total commission to be
in full the one hundred dollars received. It being under-
stood and acknowledged that these were the terms these
premises were offeled for sale to sald broker. Dated N. Y.
December 2nd, 1909. :

“(Signed) Bsssie Tuoxer.

“For value received I hereby agree to the above and
acknowledge receipt of one hundred dollars. ($100.)
“Dated, N. Y. Dec. 2nd 1909.

“(Signed) Cmarres FreErricm.”

The plaintiff received $100 at the time this agreement
was signed. He now claims $250. The respondent con-
tends that he is not entitled to the additional $250 under
the contract of employment, because the purchaser refused
to take title to the property.

The agreement of employment contemplated that the
broker should receive only the sum of $100 in the event of
the purchaser’s ¢ refusing to take title and to pay the con-
sideration” in accordance with the terms of the contraet
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of sale. - The purchaser did not so refuse. On the contrary,
he tendered performance of the contract in accordance with
its terms, but declined to perform in accordance with terms
contrary to its provisions. The defendant failed to perform
her part of the contract; but by that failure she could mot
defeat the plaintiff’s claim for commission, under the facts
of this case. The defendant cannot insist that the plaintiff’s
right to commissions was dependent upon the purchaser’s
taking title to the property, because she was not prepared to
convey the title she agreed to convey and the one he was
willing, yeady and able to take. The plaintiff became en-
titled to the $250 additional commissions when the pur-
chaser tendered performance of the contract of sale, and
the defendant may not rely upon her own default to defeat
the plaintiff’s claim. '

Present: Seasury, Guy and Brsuw, JJ.

Judgment reversed and a new trial ordered, with costs to
appellant to abide the event.

Samuer Broox, Respondent, ». Tur Nassav ErmorrIic
Rarzroap Comeany, Appellant.

(Supreme Court, Appellate Term, July, 1910.)

Assault and battery — Civil liability — What constitutes assault,

Carriers — Carriage of passengers — Contract for transportation —In
general — Contract depending on payment of fare.

Municipal courts — Jurisdiction — Municipal Court.

A cause of action against a street railway company for an assault
by the conductor of a street railway car upon one who has not paid
his fare and become a passenger is not an action for the breach of
a contract of carriage but is for an assault; and the Municipal Court
of the city of New York has no jurisdiction of such an aetion.

Arprar by the defendant from a judgment in favor of the
plaintiff, rendered in the Municipal Court of the city of:




